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The Implications
of Drafting the
Letter of
Subrogation

will refer to the case of Oberai Forwarding Agency Vs. New

India Assurance Co. Ltd to fathom the minute intricacies

related to subrogation.

Facts of the case -
M.S. Industries took a transit ( marine) policy from the New

India Assurance Company Ltd.

M.S. Industries, through its agent, Oberai Forwarding

Agency, hired two trucks from M/s. Bhasin Goods Carriers

of Bareilly to transport broken rice to Barpeta, Assam.

According to Oberai Forwarding Agency, the appellant in the

above case , only settled the freight for the consignment.

The consignments of the broken rice did not reach the

destination as they were lost.

After the loss, the insurer paid the resulting claim for Rs

64,137/ to M.S. Industries ( also the consignor in this case).

It may be noted here that the consignment was insured for

Rs 93,925.55.

Having received the claim, M.S. Industries executed a Letter

of Subrogation on 15th June, 1992, in favour of New India

Assurance Company Ltd. The Subrogation letter mentioned  'In

It ensues that subrogation arises only where the insured has suffered a loss and has the option of

recovering the loss from the wrongdoers, other than from the insurer. If the insured recovers the

loss from the insurer, then his right to claim from the wrongdoer passes on to the insurer.

raditionally, in insurance, subrogation refers to the

right of an insurer having indemnified an insured in

respect of a particular loss to recover all or part of

the claim payment. The insured transfers their right of

recovery against a third party who is responsible for causing

the loss. The insurer, standing in the shoes of the insured,

can initiate the recovery.

In other words, the right of the insurer, having indemnified

the insured under a legal obligation to do so, to stand in

the place of the insured and avail himself of all the rights

and remedies of the insured, whether already enforced or

not.

It ensues that subrogation arises only where the insured has

suffered a loss and has the option of recovering the loss from

the wrongdoers, other than from the insurer. If the insured

recovers the loss from the insurer, then his right to claim

from the wrongdoer passes on to the insurer. This is in

keeping with the principle of indemnity, which disallows

recovering from two or more sources for the same loss for

more than the actual loss suffered.

The issue of subrogation merits deeper introspection. We
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consideration of your paying to us the sum of Rs 64137/- only

say Rupees Sixty four thousand one hundred and thirty seven

only in full settlement of our claim for non- delivery/shortage

& damage under policy No.2142140400015 Cert. No./decl.

No.269240001/54 & 55 issued by you all on the undermentioned

goods, we hereby assign, transfer and abandon to you all our

rights against the Railway Administration, Road transport

carriers or other persons whatsoever, caused or arising by

reason of the said damage or loss and grant you full power to

take and use all lawful ways and means in your own name

and otherwise at your risk and expense to recover the claim

for the said damage or loss and we hereby subrogate to you

the same rights as we have in consequence of or arising from

the said loss or damage. And we hereby undertake and agree

to make and execute at your expense all such further deeds,

assignments and documents and to render you such assistance

as you may reasonably require for the purpose of carrying out

this agreement.

On the same day, M.S. Industries also executed in favour of

the first respondent a Special Power of Attorney, to the

insurer to file suit in the court of law against the Railways

Administration.

On 9th September 1992, the insurer, New India Assurance

Co.Ltd, filed a complaint against  Oberai Forwarding Agency

( also the appellant in the above case) under the Consumer

Protection Act in respect of the loss of the consignment. It

maintained that it had been subrogated to the rights of

M.S.Industries - the consumer, and as a result was a

consumer under the law and the purview of the Consumer

Protection Act.

Points of Contention - Three issues in this appeal, namely,

(1) whether the first respondent, New India Assurance Co.

Ltd,  was subrogated to the rights of the M.S.Industries, the

second respondent, also consignor in respect of the lost

consignment. Was it a mere subrogation or (2) Was it an

assignment in favour of the insurer? In other words, the

insurer was the assignee of the rights of the second

respondent, M.S.Industries, and  (3) the last contentious

issue was whether M.S.Industries was a consumer within the

meaning of the Consumer Protection Act, 1986, thus entitled

to maintain a complaint thereunder.

Oberai Forwarding Agency, in its written statement, argued

that M.S.Industries was not a consumer and had no right

to file the complaint as per the  provisions of the Consumer

Protection Act. To suit the above requirement, the name of

M.S.Industries was included as a co-complainant.

Oberai Forwarding Agency filed a complaint at the District

Forum, Shahjahanpur. The District Forum directed Oberai

Forwarding Agency to pay M.S.Industries the respondents

a sum of Rs 98,924.55 and interest.

Oberai Forwarding Agency preferred an appeal before the

State Forum, which dismissed the petition but reduced the

amount of compensation to Rs 69,137/-. The revision petition

against this verdict was filed before the National Consumer

Dispute Redressal Commission, which not only dismissed the

petition but restored the compensation to Rs 98,924.55 as

decided by the District Forum.

Oberai Forwarding Agency- the petitioner obtained a special

leave to appeal to the Supreme Court.

The learned counsel of  Oberai Forwarding Agency argued

that the document issued as a 'Letter of Subrogation'  was

not a subrogation of rights but an assignment by

M.S.Industries, the second respondent, of its rights to New

India Assurance Co.Ltd - the first respondent. In view of such

assignment, the assignor M.S.Industries had no right left.

The insurer, therefore, was not a consumer. The counsel of

the insurer, however, insisted that the document submitted

by it was indeed a letter of subrogation. As a result, both

the insured and the insurer could complain as consumers.

Observation of the Court - The apex court referred to

various cases like Union of India vs. Sri Sarada Mills Ltd., or

Vasudeva Mudaliar vs. Caledonian Insurance Co. & Anr., AIR

1965 Madras 159, as precedents to arrive at the judgment.

The apex court referred to the consumer protection Forum

in the case of M/s. Green Transport Company (ibid). On

perusal of the definition of 'consumer' under the Consumer

Protection Act, it was found that it was only the person who

had hired a service for consideration or any other person

availing of the benefit of such service with his approval who

could be regarded as a consumer thereunder.

In the case before it, the defendant insurance company was

the complainant. The consignment, it insured, was already

lost. The rights of subrogation acquired  by it against the

transporter did not help it in the proceedings under the

Consumer Protection Act. The various documents, like the

letter of subrogation,  the deed of transfer of the right of

action and the Special Power of Attorney, enabled it with

the legal status of a consumer so as to allow it to summon

the special jurisdiction of and maintain the complaint under

the Consumer Protection Act.
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The apex court also referred to the case of  New India

Assurance Co. Ltd. vs. G.N. Sainani.

The question that arose in the case referred to was whether

the assignee could be said to be a beneficiary so as to be

able to make the complaint. What had been assigned as per

the document was merely the right to recover the loss by

way of the right to sue. The assignee was not the beneficiary

of any service and could not avail of the remedy under the

Consumer Protection Act as he was not a consumer.

The court observed that the loss had already occurred and

the transport service was also complete; the insurer, as an

assignee, was not the beneficiary of any services hired from

the carrier; therefore, it was not a consumer under section

2(d)(ii) of the CP Act.

Difference between subrogation and assignment- Both

allow one party to enjoy the rights of another, but

subrogation differs from assignment. The rights of

subrogation arise as a result of the operation of law. The

insurer enjoys rights as soon as it compensates the loss for

the insured. An assignment on the other hand,  requires an

agreement that the rights of the assured be assigned to the

insurer. It does not require the assignor to assign his rights

against third parties unless asked for specifically.

The insurer would prefer assignment as it allows it to recover

more than it has paid. There is another important distinction

between the two titles. An insurer who wants to exercise

the rights of subrogation against a third party has to always

do so in the name of the assured/insured . On the other hand

, an isurer who has a legal assignment of its assureds uses

its own name to effect any recovery.

The apex court examined the above two documents in the

light of the above distinctions. The  Letter of Subrogation

executed by the insured in favour of insurer in its operative

portion categorically mentioned that 'we hereby assign,

transfer and abandon to you all our rights against the

Railway Administration Road transport carriers or other

persons whatsoever, caused or arising by reason of the said

damage or loss and grant you full power to take and use all

lawful ways and means in your own name and otherwise

at your risk and expense to recover the claim for the said

damage or loss; and (ii) we hereby subrogate to you the

same rights as we have in consequence of or arising from

the said loss or damage'.

The implication of the clause 'assign, transfer and abandon

to you all our rights' needs to be understood carefully.  By

doing so, the insured allowed the insurer full power to take

lawful means to recover the claim for the loss, and to do so

in its own name.

The court observed that had it been mere subrogation, the

word assigned would not be used. The transfer in such a case

would be limited to the recovery of the amount paid by the

insurer to the insured and not the transfer of all the insured's

rights in respect of the loss.

In case of subrogation,  the insurer would not be entitled to

take steps to recover the loss in its own name; It always

has to do so in the name of the insured.

Thus, by the first clause, the court observed there was an

assignment in favour of the first respondent and not

subrogation.

The second clause, as the court observed, did use the word

subrogate, but it conferred upon the insured the same rights

that the insured had in respect of the same loss.  This meant

that the  transfer was not limited to the amount paid by

the insurer  to the insured but included all the compensation

for the loss. Even by the second clause, the court observed

therefore, there was an assignment in favour of the insured.

The apex court felt it was clear the loss of the

consignment had already taken place. All that was

assigned and transferred by the insured to the insurer was

the right to recover compensation for the loss. There was

no question of the insurer being a beneficiary of the service

that the insured had hired from the carrier. That service,

namely, the transportation of the consignment, had already

been availed of by the insured, and in the course of it the

consignment had been lost. The insured, therefore, was not

a consumer within the meaning of the Consumer Protection

Act and was, therefore, not entitled to maintain the

complaint.

The court, by its order, gave relief to the carrier by freeing

it of its liability as fixed by the district, state and national

commissions.
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