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The Dilemma of
Proximate Cause in
view of the varying
interpretations

determine whether the agreement reached in the policy

covers the intended loss of the parties. To delve into the
intentions of parties, we need to consider the Insured,

Excluded, and Uninsured perils. Most of the policies are

named peril policies. However, these policies come with
'exclusions' that atone the scope of the perils covered. Losses

from perils other than the specified or named are called
'Uninsured' for that specific policy. Under an All Risks Policy,

all perils are covered, except for those specifically excluded.

It is pertinent to note the section 55 (1) of the Marine

Insurance Act 1906  which states, "Subject to the provisions
of this Act, and unless the policy otherwise provides, the

insurer is liable for any loss proximately caused by a peril
insured against, but, subject as aforesaid, he is not liable

for any loss which is not proximately caused by a peril

insured against.

Consider the following scenario: a fire policy covers the peril
of fire, but excludes fire triggered by a bomb, which is a

war peril typically excluded from a standard fire policy. Fire

occurs during a bombing. The key question to be decided
in the scenario above is the cause of the fire, which can

take various forms.

There are several ways the word Proxima Cause is interpreted in the absence of a precise legal

definition. It is referred to as the nearest, immediate, dominant, effective, efficient, or operative

cause of loss. In reality, it is the most effective and efficient cause of loss. Effective because it is

the most potent and active cause in producing the intended result, and efficient because of its

yield orientation.

Scenario
An ill-fated overloaded (goods) commercial carrier met with

an accident in the busy thoroughfare of Delhi. It was raining
very heavily on that day, and the road was full of potholes.

Poor visibility made it very difficult for the young driver, who

was also reckless.

In this case, the cause of the accident can be many - The
driver thought it was poor visibility that caused the accident;

the police believed it rash driving as the leading cause of
the accident; the motor vehicle inspector alluded the poor

maintenance of the vehicle as the leading cause of the

accident; while a pedestrian, witness to the accident,
blamed the poor road condition triggering the accident. The

surveyor believed that the overloading was the cause of the
accident. With different lenses, the cause of the accident

changed.

The insurer is liable for any loss proximately caused by a peril
insured against. In the above case, the peril that caused the

loss varied depending on who was interpreting the cause of
the accident.�

In insurance, the question of proximate cause arises to
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The Problem of Causation
There is no problem when the various perils causing the loss
are insured perils. The causation problem arises when more

than one peril is operating, and some of these perils are

either excluded or uninsured. The problem occurs when it
becomes challenging to isolate the effect of a peril that is

insured from the operation of a peril that is uninsured.

Meaning of Proximate Cause
The Latin maxim "In jure non remota causa sed proxima
spectatur," meaning "In law, the immediate, not the

remote, cause is to be considered. The doctrine addresses

questions of causation in legal disputes, involving multiple
factors (perils) that lead to a single outcome. Thus, the

principle tries to restrict the insurer's liability by considering
perils or causes that directly influence the outcome, instead

of considering distant or tangential causes.

There are several ways the word Proxima Cause is

interpreted in the absence of a precise legal definition. It is
referred to as the nearest, immediate, dominant, effective,

efficient, or operative cause of loss. In reality, it is the most
effective and efficient cause of loss. Effective because it is

the most potent and active cause in producing the intended

result, and efficient because of its yield orientation.

Consider the following scenario: a fire ravaged a portion of
a building. A storm blew the damaged portion and wrecked

a nearby building. The owner of the adjoining building
claimed the loss under the fire policy. In this case, the Court

held that fire was a remote cause and the storm was a

proximate cause, not payable under the fire policy without
STFI cover.

There are some interesting rules governing the above

principle.

Bacon's Rule
In keeping with the 'In jure non remota causa sed proxima,

Sir Francis Bacon advocated that the Last Cause or the Near
Cause controls the outcome when multiple perils are

involved. According to Bacon, courts should examine the
immediate cause of an event and consider this while

determining liability, rather than tracing the chain of

causation back to its original source. That is, they should
not trace the causes of the cause.

Newton's Rule
On the other hand, Sir Isaac Newton advocated a theory of

causation (based on Philosophiae Naturalis Principia
Mathematica in 1687), which highlighted that the Initial

Cause Controls the final outcome. One may recall that

Newton's first law of motion  states, 'A body remains in the
state of rest or uniform motion in a straight line unless and

until an external force acts on it'

Courts often employ Newton's rule, which states that an

initial peril directly triggers a subsequent peril, as long as
an extraneous peril doesn't intervene to disrupt this linear

progression.   Initial peril is what the Court decides as the
proximate cause.

Let us understand the concept with the help of a case

involving United India Insurance Co. Ltd. Vs SBK Shipping

Private Ltd.

Case Background
SBK Shipping Private Ltd. is in the business of providing
barges for transporting materials, such as iron ore, from the

port to ships. The company had four steel barges bearing
registration Nos.CGE 50, WAI 185, WAI 206 and WAI 217,

respectively. The company took out a marine insurance

policy on November 5, 2004, from United India Insurance
Co. Ltd., to protect its four barges against damage. Clause

4 of the insurance policy states that the insurance covers
loss or damage to the barges caused by perils of the seas,

rivers, lakes, or other navigable waters, as well as perils such

as fire, violent threat and piracy. The policy, as stated in
Clause 5, categorically excluded coverage for loss, damage,

liability, or expenses caused by an earthquake or volcanic
eruption.

On December 26, 2004, a huge tsunami wave crashed

against the shores of South Asia, wreaking havoc on lives

and properties. The four barges belonging to the above-
insured were damaged. The barges, nos. CGE 50 and WAI

185 were towed back to the port when they were noticed
floating on the sea.

The insurer paid the resultant towing cost of Rs 14,400-the
other two barges, having numbers WAI 206 and WAI 217,

were totally damaged.   The insurer paid a claim amount of
Rs. 4,97,160/- for barge No. WAI 206, but refuse to pay a

claim amount of Rs. 9,16,250/- for barge No.WAI 217. The
insurer declined payment for WAI 217  by its order dated

September 13, 2005, stating that the loss was caused by a

tsunami, and the proximate cause of the Tsunami was an
earthquake, which was not covered under the Institute Time

Clauses Port risk of the policy issued. The insured made a
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representation to the IRDA, the regulator, on September
19, 2025, seeking payment of the insurance claim in respect

of the Barge bearing registration No.WAI 217. The insured

made another representation to the insurer, which, by
proceedings dated March 27, 2006, reiterated that

'tsunami' was the peril that caused the loss, and it was not
covered under ITC Port Risks; the claim was, therefore,

rejected. In the meantime, the IRDA, by its proceedings on

January 25, 2007, maintained that the insurer was correct
in rejecting the claim.

The insured filed W.P.No.6063 of 2008 seeking issuance of a

writ of certiorarified mandamus ( a combination of legal writ
certiorari and mandamus)calling for the records relating to

the order of the respondent dated 27.03.2006 and quashing

the same ( via certiorari) and consequently directing the
insurer  ( via mandamus)  to sanction and disburse the claim

amount for the damaged barge No.WAI 217 as covered by
Insurance Policy No.011500/22/04/ 01/00000044.

By its order dated 18.08.2011, the learned Single Judge (
Chennai High Court) accepted the writ petition and rejected

the order of the insurer dated March 27, 2006. Faced with
this setback, the insurance company moved to the division

court.

The points of Contention :-
1. Whether a Tsunami constitutes an earthquake within

the meaning of the ITC Port Risks policy �

2. Whether a Tsunami or an earthquake was the
proximate cause of the loss..

3. What is the bearing of exclusion clause 5 on the insured's
claim?

Arguments and Counterarguments  of the

parties involved -
1. Points raised by the appellant ( Insurer in this

case)
The colossal undersea earthquake and Tsunami

were directly linked as cause and effect.

The  ITC Port Risks policy specifically excluded

earthquakes.

The tsunami was caused only by the earthquake,

which was proximately caused by the earthquake.

The proximate cause is not the cause which is
nearest in time or place, but the active and efficient

cause that sets in motion a train or chain of events

which brings about the ultimate result without the

intervention of any other force working from an
independent Source.

An earthquake is the dominant cause of a tsunami's
occurrence; therefore, it is the proximate cause.

As it is an excluded peril in the policy, the liability

arising out of such loss is not admissible within the
purview of the policy issued.

The appellant referred to New India Assurance v.

Zuari Industries Ltd. and others, (2009) 9 SCC 70,

to support its points.

2. Points raised by the respondent ( insured -

SBK Shipping Private Ltd.)
Even if we presume that the cause of the tsunami
was an earthquake, which took place on the distant

coast of Sumatra in Indonesia, triggering gigantic

waves that destroyed the barges, the tsunami
remains a peril of the sea.

The respondent put forward the doctrine of Contra

Proferentem, which maintains that in cases where

a provision of the contract can be explained in more
than one way, the Court favours the interpretation

of the party who has not drafted the contract.
Ostensibly, the respondent sought a judgment in its

favour based on the ambiguity of the policy
wording.

3. Observation of the Division bench of the
Chennai High Court

Loss must be caused by the peril insured against.

The rule of proximate cause, - 'the maxim in jure

non remota causa sed proxima spectatur' -in other
words,  in law, the immediate and not the remote

cause should be considered to measure the
damage.

When a series of events leads up to a loss, it can
sometimes be challenging to determine the nearest

or proximate cause. The vital point to note is that
the proximate cause is the nearest cause and not

a remote cause.

Scientifically, the earthquake was the cause of the

tsunami. Still, for people suffering the devastation
or fury of the tsunami in Tamil Nadu, the occurrence

of the earthquake, an excluded peril (cause) in this

policy, was virtually a remote cause.

The massive tidal wave, a Tsunami, was a peril of
the sea, and not an earthquake, which was the

proximate cause of the damage to the barges.
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It was not essential to trace the origin of the peril
to identify the proximate cause. Even if the exercise

is undertaken, there is no need to go to the remote

cause.

The Court, in its considered view, observed that in

the above case, there was no ambiguity in the
contract as all forms of peril of sea were covered.

The loss in the present case occurred due to giant

tidal waves (Tsunami), which hit the barge with

great force and damaged it.

The earthquake was not the proximate cause of
the loss. On the contrary, it was the remote cause.

If the tsunami, a peril of the sea, was the direct
cause of the damage, there was no scope for

further investigation or enquiry as to what caused
the tsunami. There is no need to complicate the

issue by determining the proximate cause of a

tsunami. It was undoubtedly an earthquake.

The proximity is in relation to the damage, and if

the claim answers the same, it was maintainable.

In this case, the honourable judges of the Chennai
court accepted the respondent's plea that the

damage/loss was caused by the perils of the sea

(the Tsunami) and that this was the proximate cause
and held that the learned single Judge had rightly

ruled so.

Additionally, the doctrine of Contra proferentem

did not apply to the present case in the absence of
any ambiguity in the terms of the contract.

Furthermore, upon examining the tenor of the
contract, it only addresses admissible claims, which

include perils of the sea (Clause 4.1.1), and excludes

earthquake (Clause 5).

There was nothing in the contract to indicate that

if any of the above admissible claims was caused
by a factor enumerated in the excepted clause,

even if it was very remote, the admissible claim
would also stand excepted.

Conclusion
The Court referred to Bacon's Rule while deciding on the

proximate cause in this case. There was no need to examine

the cause of the cause once the same cause was established
as the most dominant cause. However, there are instances

where the Court has referred to Newton's Rule. Proximate
cause is, therefore, capable of varied interpretations

depending on the context and nature of the loss.

To be Continued
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